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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF COLUMBI A

In re

Case No. 99-02582
(Chapter 7)

RALPH LEE FELTMAN, JR.

N N N N N

Debt or .
DECI SI ON RE MOTI ON TO TRANSFER UNDER F. R. BANKR. P. 1014(b)

F.R. Bankr. P. 1014(b)! cannot be invoked on the basis
that two cases pending in different districts are the case of
a husband and the case of his wife. The court nust thus deny
the trustee’s pending notion to transfer pursuant to Rule
1014(b) .

Specifically, Bryan S. Ross, the trustee of the estate of
t he debtor Ral ph Lee Feltman, Jr., under chapter 7 of the
Bankruptcy Code (11 U.S.C.), invokes Rule 1014(b) in seeking a

transfer to this district, fromthe District of Maryland, the

1 Rule 1014(b) provides in pertinent part:

(b) PROCEDURE WHEN PETI TI ONS | NVOLVI NG THE SAME
DEBTOR OR RELATED DEBTORS ARE FI LED I N DI FFERENT COURTS.
I f petitions commenci ng cases under the Code are filed in
different districts by or against (1) the same debtor, or
(2) a partnership and one or nore of its general
partners, or (3) two or nore general partners, or (4) a
debtor and an affiliate, on notion filed in the district
in which the petition filed first is pending . . . the
court may determne, in the interest of justice or for
t he conveni ence of the parties, the district or districts
in which the case or cases shoul d proceed.



bankruptcy case of the debtor’s wife, Peggy Chichester
Fel t man. 2 Because he invokes Rule 1014(b) solely on the basis
of M. and Ms. Feltman’s spousal relationship, the notion
must be denied.?

The trustee places reliance on the foll owi ng passage from

In re Dececco, 224 B.R 202, 204 (Bankr. M D. Fla. 1998):

Al t hough the | anguage of Rule 1014(b) admttedly does not
expressly extend to spouses, this Court finds that the
intent of the Rule is to cover those situations where the
joint admnistration of related entities is appropriate
and just. As that is the situation at hand, this Court
finds that Rule 1014(b) applies .
This court must respectfully disagree with that interpretation
of Rule 1014(Db).
I
When the rule nmakers intend that a rule apply on the

basis that two debtors are husband and wife, they refer to “a

husband and wife,” as occurs in F.R Bankr. P. 1015(b).*

2 Ms. Feltman’s petition comencing that case was filed
this year in the District of Maryland, years after the debtor,
Ral ph Lee Feltman, Jr., had filed his petition commencing this
case.

3 A creditor, Duchene Burch, successor trustee of the Ruth S.
Fel tman Trust, supports the trustee’ s notion, but has not
presented any argunent on the applicability of Rule 1014(b).

4 Rul e 1015(b) provides in relevant part:

(b) CASES I NVOLVI NG TWO OR MORE RELATED DEBTORS. |If

a joint petition or two or nore petitions are
pending in the sanme court by or against (1) a
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VWile it is theoretically possible that sone broader category
m ght include all instances of cases of a husband and w fe
pending in different districts, Rule 1014(b) includes no such
broad category. Other than cases by or against the sane
debtor, the types of related cases covered by Rule 1014(b) are
cases by or against (1) a partnership and one or nore of its
general partners, (2) two or nore general partners, and (3) a
debtor and an affiliate. These sane three categories are
found in Rule 1015(b) which, by including as a fourth category
the cases of “a husband and wife,” inplicitly recognizes that
the other three categories do not include every instance of
pendi ng cases of a husband and wife: the rule nakers
presumably did not add the category of “a husband and wife” as
surplusage. As discussed bel ow, even disregarding Rule
1015(b), it is readily evident that the other three categories

were not intended to include every case of a husband and wife.

A.
Plainly the first category which applies only when a

partnership’ s case is pending cannot apply when the only cases

husband and wife, or (2) a partnership and one or
nore of its general partners, or (3) two or nore

general partners, or (4) a debtor and an affiliate,
the court may order a joint adm nistration fo the
est at es.



pendi ng are the case of a husband and the case of his wife.
As to the second category, a husband and wife are not, solely
by reason of being husband and wi fe, general partners.
B

That | eaves only the category of cases in which the
debtor in the second case is an affiliate of the other debtor.
A husband and a wi fe obviously have an affiliation in a | oose
sense of that word, but the term®“affiliate” in Rule 1014(b),
bei ng used in the context of bankruptcy cases, must nean an
affiliate as defined by Bankruptcy Code (11 U S.C.) § 101(2).°
For the reasons devel oped below, (1) this is made obvious by
an exam nation of the history of F.R Bankr. P. 1014(b), and
(2) being husband and wi fe does not alone qualify two debtors
as affiliates under 8 101(2).

1. The History of F.R Bankr. P. 1014(b)
as Bearing on Its Use of “Affiliate”

As noted by the 1983 Advisory Conmttee Note to F.R
Bankr. P. 1014, “[s]ubdivision (b) is derived fromformer
Bankruptcy Rule 116(c). . . .” The Advisory Committee Note
to Bankruptcy Rule 116(c) observed that it extended “to

petitions involving affiliates as defined in Rule 901(3).” 1In

5> The relevant part of 11 U S.C. 8§ 101(2) is set forth in
n.6, infra.



turn, Rule 901(3) defined “affiliate” in precise terns that
roughly correspond to 8 101(2) and that, the point of
significance here, barred use of the term“affiliate” in a
| oose fashion.® In other words, this denobnstrates that the
use of “affiliate” in Rule 1014(b) was intended in a
restrictive fashion

Mor eover, as noted by the 1983 Advisory Committee Note to
F. R Bankr. P. 1014, “[s]ubdivision (b) is correlated with 28
U S.C. 8 1472 which authorizes petitioners to file cases
invol ving a partnership and partners or affiliated debtors.”
Former 28 U . S.C. 8§ 1472, in relevant part, is identical to the
current bankruptcy case venue provision, 28 U S.C. 8§ 1408,

whi ch aut hori zes commencenent of a case under the Bankruptcy

6 Bankruptcy Rule 901(3) provided:

(3) “Affiliate” of a bankrupt nmeans (A a
corporation 25 per cent or nore of whose outstanding
voting securities are directly or indirectly owned,
controlled, or held with power to vote, by bankrupt, or
(B) a person who directly or indirectly owns, controls,
or holds with power to vote, 25 per cent or nore of the
out standi ng voting securities of the bankrupt, or (C) a
corporation 25 per cent or nore of whose outstanding
voting securities are directly or indirectly owned,
controlled, or held with power to vote, by a person who
directly or indirectly owns, controls, or holds with
power to vote, 25 per cent or nore of the outstandi ng
voting securities of the bankrupt, or (D) a person
substantially all of whose property is operated under
| ease or operating agreenent by the bankrupt, or (E) a
person who operates under | ease or operating agreenent
substantially al of the property of the bankrupt.
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Code in the district “(2) in which there is pending a case
under title 11 concerning such person’s affiliate, general
partner, or partnership.” [Enphasis added.] Former 28 U.S.C.
§ 1472 was enacted as part of the Bankruptcy Reform Act of
1978, Pub. L. 95-598, 92 Stat. 2549, the sane statute that
enacted the definition of affiliate in 11 U S.C. § 101(2).
Accordingly, when 28 U.S.C. § 1472 used the term“affiliate,”
the termwas intended to correspond to the definition of
“affiliate” in 11 U. S. C 8§ 101(2). In turn, the rule
makers intended “affiliate” in Rule 1014(b) to correspond to
the same termin 28 U.S.C. § 1472, and thus intended that term
to have the sane neaning as set forth in 11 U S.C. § 101(2).

Wth Rule 1014(b)’s use of “affiliate” having the sanme
meaning as in 11 U S.C. 8§ 101(2), the court next exam nes
whet her the term“affiliate” as defined in § 101(2) can
enbrace a debtor’s wi fe based solely on that spousal
rel ati onship.

2. Whet her Spouses, Solely by Reason of Their

Spousal Rel ati onship, Are “Affiliates” Under
11 U.S.C.§ 101(2)

Section 101(2) states that “‘affiliate’” nmeans five

categories of entities.” By its use of the word “nmeans,”

7 In relevant part, 11 U S.C. § 101(2) provides:
(2) “affiliate” means-—
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instead of “includes,” 8 101(2) defines the term*“affiliate”
restrictively. See 11 U.S.C. 8§ 102(3) (“*includes’ and

“including’ are not limting”); Wlson v. Huffman (In re

M ssionary Baptist Found' n of Anerica, Inc.), 712 F.2d 206,

210 (5th Cir. 1983).

To qualify as an “affiliate” of a debtor, it is not
enough nerely to be a spouse of the debtor; the potenti al
“affiliate” nmust satisfy the requirenents of one of the
enuner ated categories of 8 101(2). The first category of 8§
101(2) requires that the debtor have voting securities. The
second category requires that the affiliate be a corporation.
The third category requires that the affiliate operate the

busi ness or substantially all of the property of the debtor

(A) entity that directly or indirectly owns,
controls, or holds with power to vote, 20 percent or
nore of the outstanding voting securities of the
debtor, other than [certain exceptions];

(B) corporation 20 percent or nore of whose
out st andi ng voting securities are directly or
indirectly owned, controlled, or held with power to
vote, by the debtor, or by an entity that directly

or indirectly owns, controls, or holds with power to

vote, 20 percent or nore of the outstanding voting
securities of the debtor, other than [certain
exceptions];

(C) person whose business is operated under a
| ease or operating agreenent by a debtor, or person
substantially all of whose property is operated
under an operating agreenment with the debtor; or

(D) entity that operates the business or
substantially all of the property of the debtor
under a | ease or operating agreenent.
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under a | ease or operating agreenment: being a spouse of the
debtor is not enough to fit into that category. The fourth
category requires that the affiliate’ s business is operated
under a | ease or operating agreenment by the debtor or that
substantially all of the affiliate’s property is operated
under an operating agreenent with the debtor: being a spouse

of the debtor, again, is not enough to fit into that category.

Accordingly, the status of being a debtor’s wife,
standi ng al one, does not suffice to qualify the wife as an
“affiliate” under Rule 1014(b), and does not all ow her case
otherwise to fit into any of the four categories of cases that
Rul e 1014(b) Iists.

I

It is inappropriate to read Rule 1014(b) as setting forth
illustrations, instead of limted categories, of what are
sufficiently related cases to justify Rule 1014(b)’s
application. The rule is entitled “Procedure When Petitions
| nvol ving the Sanme Debtor or Related Debtors Are Filed in
Different Courts.” However, that title alone does not answer
what constitutes a related debtor that comes within the rule,
and the body of the rule itself does not use the term “rel ated

debtors.” Instead, it lists four categories of cases filed in



different courts, and provides that in those categories of
cases, the court in which the first petition was filed

determ nes how the cases are to proceed. These are the
categories of cases that the rule nakers determ ned were
sufficiently related to justify application of the rule. So
the title's reference to “Rel ated Debtors” means those that
are related as set forth in the rule, not related debtors in a
general sense.

The statenment in Dececco, 224 B.R at 204, that “the
intent of the Rule is to cover those situations where the
joint adm nistration of related entities is appropriate and
just” is thus an overstatenment. That type of reasoning would
permt a bankruptcy judge to deem any two cases as
sufficiently related to i nvoke Rule 1014(b), but Rule
1014(b)’ s applicability does not operate on the basis of
measuring the degree to which entities can be consi dered
related. It operates instead on fixed categories to which the
rule limts its coverage. Only if the related cases fit
within one of those categories does the rule apply. Only then
does the court in which the first petition was filed determ ne
whet her it is “appropriate and just” to adnm nister the two
cases in the same court.



Al t hough 11 U.S.C. 8 302 authorizes the filing of a joint
petition by a husband and wife in sone cases,® § 302 is not a
basis for the invocation of Rule 1014(b). Even when a husband
and wife elect to file a joint petition, 8 302 does not treat
them as a single debtor such as to furnish an argunment that
t he Bankruptcy Code treats any husband and wife as “the sane

debtor” within the nmeaning of Rule 1014(b).° Moreover, 8 302

8 Not all spouses will be eligible to file a joint
petition. See 11 U S.C. 8 109(e) which uses the sane debt
limtations for eligibility for being a debtor under chapter
13 when either a single spouse files the petition or the two
spouses file a joint petition. Sonme spouses’ debts m ght
disqualify themfromfiling a joint petition under chapter 13
but not fromfiling separate petitions.

Simlarly, the venue requirenments of 28 U.S.C. § 1408(1)
t hat woul d preclude a husband and wife in some rare instances
fromfiling separate petitions in the same district nay very
wel | preclude a husband and wife fromfiling a joint petition
under 8 302 in those instances. By referring to “the person
or entity that is the subject of [the] case,” 8§ 1408(1)
suggests that venue nust be appropriate as to each debtor in
order for venue to exist for the comrencenent of a case
t hrough the filing of a joint petition by a husband and wi fe.
As explained in n.8, infra, a joint petitionis a case as to
t he husband and al so a case as to the wife, thus buttressing
t he argunent that the venue requirenents nust be nmet as to
each debtor

® A husband and wife remain separate debtors even if they
file a joint petition. 1n re Estrada, 224 B.R 132, 136
(Bankr. S.D. Cal. 1998). Even though 11 U S.C. § 541(a)
provi des that the conmencenment of a case under 8 302 “creates
an estate,” it is well established that despite the filing of
a joint petition, separate estates continue to exist as to
each debtor unless the court orders substantive consolidation.
See In re Reider, 31 F.3d 1102 (11th Cir. 1994); ln re Knobel,

10



does not conpel a husband and wife to file a joint petition.
It gives theman option to do so. Just because sone married
coupl es are given that option does not answer how a husband’ s
and wife’'s cases are to be handl ed when, as here, the spouses
file separate petitions in different districts.
IV

Al t hough Ms. Feltman’s case may actually be transferred
to this court by the United States Bankruptcy Court for the
District of Maryland, see 28 U.S.C. 8§ 1412, that court nust
make the decision regarding transfer, not this court. Even if
a decision by that court to transfer were a foregone
conclusion, ! entry of an order of transfer by this court would
li kely be reversed on appeal, thereby engenderi ng confusion

and del ay, instead of expediting matters.

167 B.R 436, 440 (Bankr. WD. Tex. 1994); In re Stuart, 31
B.R 18, 19 (Bankr. D. Conn. 1983) ("Section 302 is designed
for ease of admnistration and to permt the paynent of only
one filing fee . . . [and] separate estates will exist for
each debtor unless and until the court orders substantive
consolidation of the estates."). Accordingly, a joint
petition sinply results in two different debtors’ bankruptcy
cases being comenced by a single petition and treated as a
single case for adni nistrative purposes.

10 This court does not opine whether the circunstances
warrant a transfer. Although the court suggested how it was
| eaning on the issue, the court did not give the parties the
opportunity fully to address whether a transfer under Rule
1014(b) would be appropriate if the court had deci ded that
Rul e 1014(b) could be invoked.
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An order foll ows.

Dat ed: Novenber 12, 2002.

S. Martin Teel, Jr.
United States Bankruptcy Judge
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